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| Petitioner, Ernest Seawright, by his Court-appointed attorney, 
John B. Tacke, hereby petitions this Court for reconsideration of its 
coderment of affirmance, rendered without opinion, in this case on 
October 26, 1970. 

Petitioner further suggests that this case be reheard en banc 

in order for this Circuit Court to maintain uniformity in its decisions. 


The case law of this Circuit regarding pre-trial identification procedures 


is clear and on point in favor of the Petitioner. The decision of 
October 26, 1970 seems to be directly contrary to these holdings. 
To allow this decision to stand would leave area of pre-trial identi- 
fication confused and inconsistent. 

As grounds for this petition, Appellant-Petitioner states as 
follows: 

Petitioner was convicted of robbery on July 9, 1970. The 
testimony showed that on February 28, 1968 at approximately 
10 o'clock at night at 3rd and G Streets, N. W., an unknown man 
robbed a D. C. Transit bus operated by Henry L. Williams. Mr. 
Williams testified that the robber, refusing to board the bus, stood 
outside the door and with his right hand jammed in his: pocket, 
pointed at the change carrier. (Tr. at 42-43), Mr. Williams sur- 
rendered to him paper money, change and tokens. (Tr. at 43). 

There was evidence that the lighting was only fair (Tr. at 44) 
and that the bus driver was able to observe the robber's full face for 
only a split second. (Tr. at 65-66). 

Appellant Seawright testified as to his innocence (Tr. at 161) 


and his voluntarily'surrender to the police when he learned that they 


were looking for him. (Tr. at 161-163). It should also be noted that 


no circumstantial evidence was found such as the stolen money despite 


the fact that Seawright's arrest came within one day of the robbery. 


pe 


Appellant Seawright was convicted and sentenc 


than three (3) nor more than twelve (12) years in the penitentiary 


and this Court affirmed this judgment without opinion. 


ed to not less 


Petitioner seeks a rehearing or a rehearing en banc because 


he is of the opinion that this decision is in contradiction to controlling 
| 


cases in the area decided by this Court of Appeals. Appellant contends: 


(1) he did not waive his right to make a Wade-Gilbert-Stovall 
—<$<$<$<—_——————____.___—_ 


~ — 
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motion, 


(2) that the identification procedures used were a violation of 


his Sixth Amendment Right to Counsel, 


(3) that the testimony elicited in the courtroom was not derived 


_—— ——— 


from a source independent of the unconstitutional identifica - 


tion, and 


—— 
(4) the error in this case cannot be considered "harmles 


is error." 


| 
1. Appellant is not precluded from challenging the in-court identification. 
oO eeeee—eae_aaaeae eee SS eee 


In the beginning of the trial, Judge Waddy inquired of trial counsel 


whether he intended to make a motion challenging the 


pre-trial identifica - 


tion procedures. (Tr. at 10-12). Mr. Merigan replied: "[n]Jot at the 


present time" (Tr. at 10) and "[d]epending upon how the Government 


offers its case - in-chief, your Honor" (Tr. at 12), 


Mr. Merigan 


clearly did not intentionally waive the right to challenge the identification 
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_ procedures and so'the question becomes, because he did not make 
the motion at the beginning of the trial, did he waive the right by 
operation of law. Judge Waddy held that he had, (Tr. at 121-124 
and 147-148) however, this is clearly contrary to the decisions of 
this Court. 

United States v. Hamilton, 420 F2d 1292 (D.C. Cir. 1969) 
involved the armed robbery of a bus driver. At the trial, the bus 


driver gave a detailed description of the man who robbed him and 


identified the appellant as that man. The appellant's counsel, on 


cross-examination, elicited testimony concerning the pre-trial 
identification as a'tactical measure to discredit the in-court identi- 
fication in the eyes of the jury. Having failed in this, he raised on 
appeal the question of the constitutionality of the identification. The 
Government objected claiming that he had waived his right to make 
such 2 motion at the trial but the court held: 


ffJor this reason, the Government submits that 
appellant is now precluded from attacking the in- 
court identification, but we think that position is 
untenable.... Appellant was free to combat the 
reliability of that identification by exploiting the 
potential of the photographic identification for 
mistake.... That he might do without waiving 
any legal claim that the in-court identification 
was constitutionally improper.... It would have 
been the better part of wisdom to object to the 
in-court identification when the Government first 
prepared to put it in, but in the circumstances 
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here we do not deem the failure to object to 
handicap our consideration of the point. In the 
determination of guilt or innocence, the in- 
court identification was a vital item on the 
scale.,, United States v. Hamilton, supra at 
1293-94 n. 5. Sar E a 


| 
| 
I 
| 
| 
| 
| 
! 
| 
| 
| 
| 
j 
| 
4 
| 
| 
| 
| 
i 
| 
| 
| 
| 
| 
| 


| 
In Hawkins v. United States, 420 F2d 1306 (D.C. Cir. 1969) 
an ded cect aA ek | 


trial counsel did not challenge the pre-trial identification until mid- 
| 


way through the trial. This Court emphasized that defense counsel 
may both attack the reliability of such testimony and, if ansuctessful 
in this, may object to its admission by a Wade-Gilbert-Stovall motion. 
No requirement was set down that the motion be made at the beginning 
of the trial. Hawkins v. United States, supra at 1309. | 


The Second Circuit in United States v. Roth, 430 F2d 1137 


| 
(2nd Cir. 1970) also adopted the rule that a defense counsel does not 


waive Stovall rights by not objecting at the beginning of trial. ‘There, 
the point was not raised until the appeal and yet the court held it was 
not waived. 
| 


| 
Indeed, even in United States v. Wade, 388 U.S, 218 (1967), 
| 


| 
the progenitor of many of the cases dealing with pre-trial identifica- 


tion, the issue of identification was not raised by defense counsel until 
late in the trial. | 
i 
| 
Because no opinion was issued with this Court's judgment of 


October 26, 1970, Petitioner has no way of knowing the basis of its 
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affirmance of the trial court's decision. The Petitioner respectfully 


submits that if the basis was the issue of waiver, this is a clear 
contradiction of this Circuit's controlling cases on this point and is 
therefore deserving of reconsideration and reversal. 


2. The pre-trial identification procedures in which the appellant was 


identified at a Commissioner's hearing without the presence of 
counsel is a violation of his Sixth Amendment rights as interpreted 
by the Court of Appeals for the District of Columbia. 

AppeHant Seawright was identified at a Commissioner hearing 
on March !, 1968. (Tr. at 110). He was led into the courtroom in the 
custody of the police and was seated before the Commissioner. (Tr. at 
117). There were no other defendants in the courtroom. There was 
Simply the Commissioner, the police and perhaps other court personnel 
and the two witnesses for the Government. (Tr. at 110). Obviously 
attention was focused on Mr. Seawright. The witnesses were not 
forced to chose from several men as in a lineup situation. Seawright, 
surrounded by police, stood before them alone. Despite this prejudicial 
Situation, Mr. Seawright did not have a lawyer present. (Tr. at 141). 

A Detective Allen was in the courtroom with the two witnesses 
and, as was stated|by Allen, "I asked him was that the man." (Tr at 141). 
One witness, Mr. Carson, did identify him (Tr. at 117), but the bus 
driver, Mr. Williams, was unable to give a positive identification. 


(Tr. at 47-49). 


| 
It is clear that this procedure is violative of the Petitioner's 


Sixth Amendment Right to Counsel as interpreted by the Court 
Appeals for the District of Columbia. 
When dealing with circumstance less prejudice-ridden 


ours because of the number of defendants present in the courtroom, 
| 


this Court in Mason v. United States, 414 F2d 1176 (D.C. Cir} 1969) 
meets Neate Na 


held that pre-trial identification at the Court of General Sessions 


violated the defendant's right to counsel. There, the witness was 


told to sit among spectators at the Court of General Sessions and 
| 


watch to see if she recognized any of the defendants. After many 


defendants had filed in, the witness identified the appellant. The 


Court held that the principles of Wade applied to this type of pre- 
trial identification and reversed because the appellant's attorney 
was not present. The Court stated: 
We hold that there is no exception to the Wade 
rule for confrontations which occur at prelimi- 
nary hearings. Accordingly, Miss Schulz's 
General Session identification was inadmissible; 
and since the error was plainly not harmless 
beyond a reasonable doubt, the conviction must 
be reversed. Mason v. United States, supra at 
1181. 
This case was followed by United States v. York, No. |22, 468 
| 
(D.C. Cir. Sept. 24, 1969). Here, the prosecuting authorities, after 


| 
an initial photo identification, arranged for the witness, as he sat in 
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the Court of General Sessions, to view the appellant to see if he 


could recognize him as the holdup man. The Court of Appeals, in 


Gealing with this identification procedure, applied Mason v. United 
States, supra and stated: "Itis clear to us, as the Government now 
concedes, that the viewing in the Court of General Sessions infringed 
appelant's right to counsel as defined in our recent Mason opinion." 
United States v. York, slip at 3 (emphasis added). 

Indeed, even the Supreme Court has cast doubt on such pro- 
cedure when it stated in Foster v. California, 394 U.S. 440, 443 (1969): 

{W]hen this did not lead to positive identification, 
the police permitted a one to one confrontation 
between petitioner and the witness. This Court 
pointed out in Stovall that {t]he practice of show- 
ing suspects singly to persons for the purpose of 
identification, and not as part of a lineup has been 
widely condemned.' 

Petitioner believes that this Circuit has spoken quite clearly 
on this issue and there can be no doubt that the Petitioner's rights 
were violated. It would be directly contradictory to precedent and the 
Sixth Amendment to affirm the conviction on this issue. 

3. The in-court identification was not derived from an independent 
source. 


If the Government can show that the identification at the trial 


by the two witnesses to the crime proceeded from a source independent 
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of the prejudice-laden pre-trial identification, then the conviction 

will be affirmed. United States v, Wade, 388 U.S. 128, 240-241 (1967). 

The Government bears the burden of proof. They must show by "clear 
| 


and convincing evidence that the in-court [identification was] based 


upon observations of the suspect other than the [illegal] identification. 


| 
i 
United States v. Wade, supra at 240. See also Long v. United States, 


424 F2d 799 (D.C. Cir. 1969). Petitioner contends that therelis not 
sufficient evidence of such independent source in this case and that the 
Government cannot meet ‘this burden. | 
Mr. Henry L. Williams was the bus driver who was the victim 
of the robbery. His identification from the very beginning has been 
highly questionable. 


First of all, he never was able to obtain a good view of] the 


robber, The robber approached the bus but stood at the door and 
never goton. (Tr. at 52). Williams testified that the light from the 
bus did not fall on the robber because it was blocked by a panel (Tr. at 
44) and admitted that the darkness affected his ability to see. (tr. at 45). 
Because of the darkness, the witness even had difficulty identifying 

the clothes the robber was wearing. (Tr. at 45). For only a split 
second Williams was able to sce the assailant's full face because even 


before he demanded the money, he turned sideways, (Tr. at 44). 
| 


There is evidence that there was a partial blocking of Williams! view 
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of the robber by "'a little metal part, dividing the window from the 
door." (Tr. at 44), Williams testified that the robbery took ap- 

proximately 30 seconds, (Tr. at 43) however, he admitted at least 
one-half of this time was spent looking down to gather the change. 


(Tr. at 52). 


The inadequacy of a similar viewing was pointed out in United 


States v. Garner, No. 23,368, D.C. Cir. Nov. 6, 1970, when the 
Government supported an argument for "independent source identifi- 
cation" by showing [that a-witness during a robbery which lasted up to 
90 seconds, three times longer than the one in the present case, had 
full view of the robber some of this time but had a peripheral view of 
him most of the time. The Court held that this was "hardly sufficient 
by itself to meet the Government's burden of showing an ‘independent 
source'.' (Slip opinion at 7-8). 

The inadequacy of Mr. Williams' ability to observe the robber 
is further evidenced by his failure to make a positive identification both 
when he was examining the photo albums in the police station and when 
he was at the first Commissioner's hearing (Tr. at 69-70). 

When he selected Petitioner out of the photos shown him, he 
could make but a tentative identification. He refused at that time to 
state that it was Seawright who was the robber. (Tr. at 69). Petitioner 
submits that the only reasonable explanation for such hesitancy was that 


the Petitioner was in doubt. 


Judge MacKinnon, at oral arguments, emphasized the 


that although there was merely a tentative identification, both 


| 
Williams and Mr. Carson, the other witness, did select Petitioner's 


photo as the man they suspected. However, the photo identification 

| 
has limited use in this case to support a theory of independent identi- 
| 


fication, It was a unreliable identification. The photograph o 
Seawright apparently showed him with clothes on that were similar 
to the clothes of the robber. (Tr. at 99-100). Sucha pistes 
obviously encouraged the witnesses to select it rather than any other 


photos. This is particularly true given the fact that the two identi- 
| 


fications in the case rested primarily on a clothes identification. 


(Tr. at 45-46 and 99). It seems clear that given the particular 


| 
photograph of Seawright in the album, little weight can be given to 
| 


the photographic identification. 


The first Commissioner's hearing came one day after the 


| 
photo viewing. At this hearing, Mr. Williams was still unable to 
make a positive identification, (Tr. at 49). Apparently doubt was 


| 
still in his mind. This doubt was mysteriously cleared up after the 


hearing when Mr. Williams drove the other witness, Mr. Carson, 


to work. (Tr. at 118), Atthat time, Mx. Carson informed Mr. 


Williams that he had without qualification, identified Seawright as 
| 


the robber. (Tr. at 119). It was only after the impact of this 
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association with Mr. Carson, compounded by the suggestive Com- 
missioner's hearing that Mr. Williams decided to make a positive 
identification. 

In Foster v.! California, 394 U.S. 440 (1969), a case similar 
to ours, the petitioner there was tentatively identified at a prejudicial 
lineup and then at a one to one confrontation. Latter, there was a 
second lineup and only then could the witness make a positive identi- 
fication. The Supreme Court held regarding this procedure: 

[t]he suggestive elements in this identification 
procedure made it all but inevitable that David 
would identify petitioner whether or not he was 

in fact 'the man’. In effect, the police repeatedly 
said to the witness, 'This is the man'.... This 


procedure so undermined the reliability of the 
eye witness identification as to violate due process. 


Foster v. California, supra at 443. 


When you consider, in the present case, the suggestive photo 
identification, the prejudicial commissioner's hearing, and then the 
ride of the two witnesses, together, the reliability of Mr. Williams' 
testimony must be considered totally undermined. 

Mr. Benjamin Carson was the second of the two identifying 
witmesses presented by the Government. He was standing near the 
bus stop when the robber was discharged from a car. (Tr. at 75). 
He apparently approached Mr. Carson and asked him in which direc- 


tions the buses went. Mr. Carson gave him the information and the 
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robber then walked away. (Tr. at 76). Then, after a ten mi 


| 
i 
| 
nute 


wait, Mr. Carson testified that the bus arrived and at that time he 
| 


witnessed the robbery. (Tr. at 77-79). 


Mr. Carson's identification at the time of the robbery was 


essentially weak. He could describe the robber only as dark 


he could give no other description of his appearance. (Tr. a 


-skinned; 


t 100). 


This is despite the fact that defendant Seawright had a mustache, 


(Tr. at 160) and his left hand was covered with a bandage. (fr. at 57). 


(It should be noted that Mr. Williams also failed to see these 


salient 


features.)(Tr. at 46 and 48). Indeed, the testimony would indicate 
| 


that Carson's identification was basically a clothes identifica 
| 


(Tr. at 99-100) which would certainly indicate that the photo 


could not be considered very dependable. 


Appellant submits that the Government has not shown 


identification'by clear and convincing evidence." Neither of 


tion 
viewing - 
independent 


the 


witnesses' testimony was strong and at the very minimum, Williams' 


testimony being the weaker of the two, cannot be shown to pr 
from an independent source and this case should be reversed 


| 
basis. | 
| 


4, Should this Court find that only Williams' testimony did 


oceed 


on this 


lot proceed 


Cee eer ee ee ita eh ee lneeaat td taeateeee 
from an independent source, the conviction cannot be affirmed on 


the basis of harmless error. 


| 
| 
With regard to harmless error and constitutional questions, 
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the Supreme Court has set down the following test: "before a federal 


constitutional error can be held harmless, the Court must be able to 


declare a belief that it was harmless beyond a reasonable doubt." 


Chapman v. California, 386 U.S. 18, 24 (1967). (emphasis added). 
In applying this test, the present case does not meet this strict re- 
quirement. Should this Court find that there was a source of indepen- 
dent identification for the Carson testimony but not the Williams 
testimony, the conviction still must be reversed. Surely, there is 
at the minimum, 2 reasonable doubt that if the identification of one 
of the only two identifying witnesses must be excluded, the jury 
would have found the defendent guilty. The jury may have found Mr. 
Carson less credible than Mr. Williams or accepted the two identi- 
fications, but would have found one insufficient. Furthermore, there 
was no corroborating evidence. One would think the Government 
would have at least been able to obtain evidence such as the paper 
money, change or tokens stolen from the bus driver or the car that 
delivered the robber to the scene. Much more evidence than was 
presented in this case is required to support the position of harmless 


error. See United States v. Robinson, 430 F2d 1137, 1141 (1970). 


| 
WHEREFORE, Petitioner respectfully requests this Court 


to grant him a rehearing or a rehearing en banc. 


Dated: November 25, 1970 


| 
CERTIFICATE OF SERVICE | 
ae nN | 
| 


Respectfully submitted, 


| 
Hudson, Creyke, Koehler, Brown & Tacke 
1744 R Street, N. W. | 
Washington, D. C., 20009 
483-2500 


Attorney for Appellant 
Appointed by this Court 


A copy of the foregoing Motion for Rehearing and Suggestion 


; | 
for Rehearing En Banc has been served this 25th day of November, 


1970 by First Class Mail, upon Gregory Bardy, Esquire, United 


States Attorney's Office, United States Court House, Washington, D.C., 


20001. 
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I. 


Appellant is not precluded from attacking 
the in-Court identification on appeal 


When presenting a suspect to witnesses for 

a pre-trial confrontation and identification, 

the procedure used must meet the due process 
standards of fundamental fairness and there 

must be no irregularities by which the police 
might purposely or innocently influence the wit- 
ness. Due process was violated when the accused 
was presented singly to the complaining witnesses 
at the preliminary hearing without benefit of coun- 


The in-Court identification did not proceed from 
a source independent of the prior illegal confron- 
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ERNEST SEAWRIGHT, APPELLANT 


Appeal From The United States District Court For 


The District Of Columbia 


BRIEF FOR APPELLANT 


ISSUES PRESENTED FOR REVIEW 
en eS EVE RE VLE W 


1. Whether the appellant is precluded from attacking the in-Court 


identification on appeal when he made no motion for a STOVALL hearing at 


the trial. | 


2. Whether the showing at the preliminary hearing singly to the 


| 
witnesses and without benefit of counsel for identification purposes is a vio- 
! 


lation of due process. 


3. Whether the in-Court identification proceeded froma source in- 


dependent of a prior illegal confrontation. 


* * 


REFEREACES ANDO KUL AGS 
Dene : 
The pending case has not been previously before this Court. 


* * * 


STATEMENT OF THE CASE 


Defendant-Appellant Seawright was accused and convicted on 
the charge of armed robbery by force of violence. 

Appellant was tried before Judge Waddy, United States Judge, 
and a jury on July § and 9, 1968, anda verdict of guilty was returned on 
July 9, 1968. 

Appellant was sentenced from three (3) to ten (10) years. Notice 


of appeal was duly filed and Appellant was granted leave to proceed in 


forma pauperis. 


EVIDENCE AT TRIAL 


The testimony showed that on February 28, 1968 at approximately 
10:00 P.M. at 3rd and G Streets, Northwest, an unknown man robbed a 
D. C. Transit bus which was driven by Henry L. Williams. Mr. Williams 
testified that as he stopped at the bus stop to discharge some passengers, 


the would be robber boarded the bus. (TR. 42-43) The robber had his right 


hand jammed in his pocket and pointed at the change carrier. When this 


was given to him he demanded more money and Mr. Williams handed over 
to him the paper money and the tokens. (TR. 43) 

The bus driver stated that the lighting conditions were adequate 
and that he got a good look at the robber enough so as to give a description 


to the police. (TR. 44-45) 


Testimony further disclosed that another witness was at the scene 


| 
| 

of the robbery. A Mr. Benjamin Carson testified that he was waiting for 
| 

a bus at 3rd and G Streets, Northwest, when a car stopped and |discharged 


| 
a passenger. This passenger proceeded to the bus stop and inquired of 
| 


Mr. Carson which directions the buses went. After a ten minute wait, 


a bus stopped, and Mr. Carson testified that he saw this man who had 


me | 
asked directions from him, go to the bus and rob the driver. (FR. 75-80) 
| 


When the police arrived on the scene, both witnesses gave their 


descriptions. (TR. 94) On the day after the robbery, both witnesses were 
| 
summoned to the Municipal Center, Robbery Squad, to look through photo- 


graphs. (TR. 95-101) Mr. Carson made a positive identification after 

viewing several hundred photographs. (TR.96) Mr. Williams picked out 
| 

the photograph of appellant but would not positively render a statement as 


to the correctness of that tentative identification. (TR. 63-64) 
| 
| 
On March 1, 1969, the two witnesses met at the Robbery Squad 
| 
| 


Office and were escorted across the street to the U.S. Commissioner's 
by Detective Donald J. Allen of the Metropolitan Police. (TR. 110-111) 

| 
At the Commissioner's hearing the accused was présented before the two 


witnesses who were asked to make an identification. The accuged was pre- 
| 
sented singly before the witnesses (TR. 116 and 141), and was not repre- 


| 
sented by counsel. (TR. 142) Again, the witness Williams would not posi- 


tively swear that the accused was the man who robbed him. (TR. 73) Even 
at the preliminary hearing held later, Mr. Williams would not make a posi- 


tive identification. (TR. 139) 


At the trial, the Court asked trial counsel of his intention to 
raise WADE or STOVALL motions going to the legality of the identification 
procedures. (TR. 10-12) Trial counsel expressed reservations that he at 
that time did not know all the circumstances of the identification procedure 
and, hence, would wait for it to be developed during the course of the trial. 
(TR. 12) Later, when counsel tried to introduce into evidence an affidavit 
that would impeach a witness's testimony as to the identification procedure, 
the Court excluded it'and rendered it inadmissible on the grounds that the 
defendant was precluded from raising a STOVALL question. (TR. 120-124) 

Appellant Seawright testified on his own behalf and indicated his 
imnocence, {TR. 161), and his voluntary surrender of himself to police when 


he learned that they were looking for him. (TR. 161-163) Nevertheless, 


appellant Seawright was found guilty and sentenced to not less than three (3) 


and not more than twelve (12) years in the penitentiary. This appeal is taken 


from that judgment of conviction. 


ARGUMENT 


I, APPELLANT IS NOT PRECLUDED FROM ATTACKING THE |IN-COURT 
IDENTIFICATION ON APPEAL | 
(Trial Reference TR. 10-12, 121, 142-53) | 
| 
The proper procedure to follow when attacking or inquiring into 


the prejudicial impact of pre-trial identifications is to request a s TOVALL 1/ 


hearing outside of the jury's presence. As stated in CLEMONS v. UNITED 
STATES 2/, 


| 
"**The court should then, on facts elicited out- | 
side the presence of the jury, rule upon whether | 
@ pre-trial identification by the same eyewitness 
is violative of due process or the right to counsel. 
If a violation is found, the Court should then decide 
whether the in-Court identification is still admissible 
because it has an independent source; indeed it would | 
appear in the interest of expeditious judicial adminis- | 
tration for such a ruling to be made in any event. If 
the judge regards only the in-Court identification as | 
admissible, in the trial to the jury thereafter, the | 
defense may, aS a matter of trial tactics, decide to 
bring out the pre-trial confrontation itself, hoping that 
it can thus detract from the weight the jury might other- | 
wise accord the in-Court identification." | 
If the defense decides, as a matter of trial tactics, to attack the pre- 
! 


s | 
trial confrontation hoping to detract from the weight that the jury might give 


it, the question then becomes whether the appellant is precluded from attack- 


| 
. 
ing the in-Court identification on appeal. In UNITED STATES v. HA MILTON,3/ 


this precise question was answered by the Court when it felt that after the Gov- 


ernment elicited the in-Court identification the appellant was free to combat 


: 
STOVALL v. DENNO, 388 U.S. 293 (1967) | 
CLEMONS v. UNITED STATES, 408 F.2d 1230, 1237 (1968 
UNITED STATES v. HAMILTONNo. 22,361, (D.C. Cir. July 24, 1969) at 
| 
| 
| 


2, 3, footnote 5. 
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the reliability of that identification. Indeed, the Court admitted: 


tekkI¢ would have been the better part of wisdom 
to object to the in-Court identification when the 
Government first prepared to put it in, but in the 
circumstances here we do not deem the failure to 
object to handicap our consideration of the point. 
In the determination of guilt or innocence, the in- 
Court identification was a vital item on the scale. 
The record before us is sufficiently full to enable 
us to proceed confidentially to a decision on the 
merits." 


The appellant contends that the above reasoning is applicable to 
this appeal as, the record is sufficiently full to proceed on the merits. 
Appellant also contends that a preliminary STOVALL motion cannot ef- 
fectively be made until all the evidence is presented. Only in this way can 


the defense be confronted with all the facts surrounding the legality of the 


pre-trial identification procedure. Only through a cross-examination of 


all of the witnesses will the full weight of due process requirements be 
adduced. If the defense is unaware of all of the facts surrounding the pro- 
cedure, and these facts can only be gleened through cross-examination 

of the identifying witnesses, then a STOVALL motion would be to no avail. 
Therefore, appellant contends that he should not be precluded from attack- 
ing the in-Court identifications by reason of HAMILTON, supra, and for the 
reason that trial counsel elected not to make a STOVALL motion, as he was 
unaware of certain facts surrounding the pre-trial identification procedure 


(TR. 10-12), and these facts could only be brought out by cross-examination 


of all the witnesses. 


| 

| 

| 

| 

| 

Il, WHEN PRESENTING A SUSPECT TO WITNESSES FOR A PRE-TRIAL 

CONFRONTATION AND IDENTIFICATION, THE PROCEDURE USED 
MUST MEET THE DUE PROCESS STANDARDS OF FUNDAMENTAL 
FAIRNESS AND THERE MUST BE NO IRREGULARITIES BY WHICH 
THE POLICE MIGHT PURPOSELY OR INNOCENTLY INFLUENCE 
THE WITNESS. DUE PROCESS WAS VIOLATED WHEN THE ACCUSED 
WAS PRESENTED SINGLY TO THE COMPLAINING WITNESSES AT THE 
PRELIMINARY HEARING WITHOUT BENEFIT OF COUNSEL. 


(Trial References 110-116, 141-142) 


The facts of the case show that appellant was shown to the two 
I 


identifying witnesses a few days after the robbery at the aavienioess hear- 
ing. (TR. 110-116) The two witnesses were accompanied by Detective 
Allen of the robbery squad and the appellant was presented to them Singly. 
(TR. 116) Detective Allen asked the witnesses if that was the man and they 
replied in the affirmative. (TR. 141) Also, the record shows that this iden- 
tification occurred before appellant was assigned counsel. (TR, 142) 

The appellant contends that this episode contravened his Sixth 


Amendment right to counsel at pre-trial identification confrontations. =/ In 
| 


MASON v. UNITED STATES, No. 21,818 (D.C. Cir. June 30, 1969), the 


Court held that WADE, supra, entitles a defendant to the assistance of counsel 


at preliminary hearing confrontations. The Court admitted that there were 
certain dangers inherent in eyewitness identification said: 


'teekThese dangers may result from such diverse 
influences as the witness's desire to cooperate with 
the police from his knowledge that he is expected to 
identify some one he sees (or indeed, as in the in- 
stant case, that he has already identified some one 
he will see), from uncertain recollections of a stran- 
ger's face distorted by a mental focus on particular 


4/ See UNITED STATES v. WADE, 388 U.S. 218 (1967); GILBERT v. CALIF- 
ORNIA, 388 U.S. 263 (1967) 


features, from a generalized feeling of anger 

or vengeance, from suggestions subtly planted 

by the conduct or demeanor of a nearby police- 
man or other witness, from a calling of the de- 
fendant's name or an overheard description of 

his offense, and of course from a fortuitoas line- 
up grouping which makes the defendant conspicuous 
or unique." Slip opinion at P.8 


In CLEMONS, supra, the Court cautioned with specific reference 

to preliminary hearing viewings that: 
"It must be evident. . . that the questions 

of such a confrontation are much harder to control 

than those of a formal lineup and that it is also much 

more difficult to establish by clear and undisputed 

testimony exactly what these conditions were. It is, 

at the least, 'a practice fraught with perils to a degree 


suggesting its sparing use as the part of prudence." 
408 F.2d 1230 at 1240-1241 


Thus, the appellant contends that the preliminary hearing viewings 
were violative of WADE-GILBERT in light of MASON as they might "give 
rise to a very substantial likelihood of irreparable misidentification"5/. They 
were violative because of the appellant's lack of counsel at this critical stage 
in the proceedings against him, and they were violative of due process be- 


cause of the single confrontation of appellant to identifying witnesses. 


Ill. THE IN-COURT IDENTIFICATION DID NOT PROCEED FROM A 
SOURCE INDEPENDENT OF THE PRIOR ILLEGAL CONFRONTATION 
(Trial References TR. 48-50, 63-4, 73-4, 98-101, 110-112, 115-120, 
133-139) 


The appellant contends that since the preliminary hearing confron- 
tation was violative of due process, the Government may not initiate an in- 


Court identification unless it establishes that the in-Court identification 


rT 


5/ See STOVALL and CLEMONS, both supra. 
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proceeded from a source independent of the prior illegal confrontation. a) 


| 
The record will show that one of the identifying witnesses, a Mr. 


Carson, positively identified the appellant from several hundred mug shots 
shown him at the robbery squad the day after the robbery. (TR. 98) The 
second witness, the bus driver Mr. Williams, was also shown kg shots 
but could only make a tentative identification of the appellant. (TR. 133-34, 
50) Mr. Williams would not swear to a positive identification ae at the 
Preliminary Hearing. (TR. 48, 63-4, 73-4, 139) Only at the mecond Com- 
missioner's Hearing did Mr. Williams make a positive ae (TR. 64) 
According to Mr. Williams his delay in making the positive identification was 


because he wanted to be sure of his identification. (TR. 64, 73) | 


The appellant contends that a delay in a positive identification under 
| 


certain circumstances can lead to a more just and reliable disposition of 
the proceedings at hand. This would be true if the witness were given an 
opportunity to make a choice. However, the appellant contends in this case 
the witness was not given an opportunity to make a choice after his pre- 
| 
liminary identification from the mug shots for the following reasons: 

(1) The appellant was shown singly at the Preliminary, 
Hearing. (TR. 115-16, 141) Justice Douglas has stated that: "Of course, 

| 


due process is not always violated when the police fail to assemble a lineup 


but conduct a one-man showup."' BIGGERS v. TENNESSEE, 39) U.S. 404, 88 


| 
| 
ae | 
6/ UNITED STATES v. WADE, supra, 388 U.S, at 240-41; CLEMONS v. 
UNITED STATES, supra, 408 F. 2d at 1234; HAWKINS v. UNITED STATES 
No. 21,997 (D.C. Cir. July 9, 1969) Slip opinion at P.3 | 
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S. Ct. 979, 19 L. Ed. 2d 1267 (1968) dissenting opinion. But the challenge 
to the conviction always has to be made in reference to whether the govern- 
ing SIMMONS xe standard of "the totality of surrounding circumstances" 
dictates the conclusion that the identification procedures employed were 
"so unduly prejudicial as fatally to taint his conviction."" The appellant 
contends that this illegal one-man showup was unduly prejudicial as to lead 
to a mistaken identification as one of the identifying witnesses was not 
positive as to his identification. The identification only became positive 
after this one-man showup where the appellant was wearing construction 
clothes similar to those worn by the robber. (TR. 100-101) Indeed, under 
these circumstances the identification could be a result of the type of clothes 
worn instead of by a face identification. Even Mr. Carson admitted to the 
strong possibility of a clothes identification. (TR. 100) Again, this is 
particularly prejudicial when the mug shot of the suspect picked also had 
construction clothes on. (TR. 100) 

(2) A possibility of collusion between the identifying wit- 
nesses weighs heavily on the independence of an identification and negates 


the opportunity to make a choice. (TR. 68-74, 110-112, 115-120) The 


record shows that the two witnesses traveled from the Municipal Center to 


the Commissioner's office together (TR. 111), and sat together as the ap- 


pellant was shown singly to them for identification purposes. (TR. 115-117) 


7} SIMMONS v. UNITED STATES, 390 U.S. 377 (1968). See also CLEMONS v. 
UNITED STATES, supra, 408 F.2d at 1236. 
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| 
i 


After the Preliminary Hearing, Mr. Williams drove Mr. Carson to work. 


(TR. 118) The appellant contends that this togetherness between the wit- 


nesses has a grave prejudicial impact, especially in light of the fact that 
one of the witnesses had not made a positive identification at that time. This 
togetherness negates the opportunity to make an independent identification free 
from influencing factors. The appellant contends that the police should use 
procedures of identification that are free of influencing factors, éspecially 

| 


when a witness is unsure of his identification. 


i 


CONCLUSION | 
| 
| 
Because the pre-trial identifications and confrontations were 
violative of due process and illegal, and because the in-Court identifications 


did not proceed from a source independent of the prior illegal confrontation, 


the appellant respectfully submits that this judgment of conviction should be 


reversed. In the alternative, if all other relief is denied, appellant prays 


that the case be remanded for a new trial with directions that the in-Court 
| 


| 
jdentifications be excluded from the evidence. 


| 
| 
JOHN B. TAGKE 
Counsel for Appellant Seawright 
(Appointed by this Court) 
1744 "R" Street, N.W. 
Washington, D/ C. 20009 


